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US. Customs Service 
(T.D. 74-160) 


Foreign currencies—Certification of rates 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York 


DEPARTMENT OF THE TREASURY, 
Orricz oF THE CoMMISSIONER OF CusToMS, 
Washington, D.C., May 17, 1974. 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied the following rates of exchange which varied by 5 per centum or 
more from the quarterly rate published in Treasury Decision 74-124 
for the following countries. Therefore, as to entries covering mer- 


chandise exported on the dates listed, whenever it is necessary for 
Customs purposes to convert such currency into currency of the United 
States, conversion shall be at the following daily rates: 


Austria schilling: 
May 10, 1974 


Belgium franc: 


8 $0. 026750 
May 10, 1974 


Germany deutsche mark: 
May 8, 1974 $0. 4130 
May 10, 1974 


Netherlands guilder: 
May 9, 1974 $0. 3902 
May 10, 1974 


Norway krone: 
May 9, 1974 
May 10, 1974 
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Switzerland franc: 
May 8, 1974 
May 9, 1974 
May 10, 1974 


(LIQ-3-0 :D :T) 


Director, 
Duty Assessment Division. 


{Published in the Federal Register May 30, 1974 (39 FR 18802) } 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1119) 


Witnertm A. Maas v.B.a. Mans Traprne Co., et al. vy. Toe Unrrep 
Srates, CA 74-11 


Atr-Sea Forwarpers, Inc., et al. v. Toe Untrep States, CA 74-12 
(—F. 2d—) 
1. Reneartnec—Discretionary wirH Customs Court 
Orders of Customs Court, denying motions for rehearing and 


vacating and setting aside orders of dismissal for lack of prosecu- 
tion of cases in October 1970 reserve file, affirmed. 


United States Court of Customs and Patent Appeals, May 23, 1974 


Appeal from United States Customs Court, 70/40818-114501-7, 70/9314-112152-69. 


[Affirmed.] 


Stein and Shostak, attorneys of record, for appellants. James F. O’Hara, of 
counsel, 


Irving Jaffe, Assistant Attorney General, Andrew P. Vance, Chief, Customs 
Section, Joseph I. Liebman, for the United States. 


{Oral argument on April 3, 1974, by Mr. O’Hara and Mr. Liebman] 
Before MARKEY, Chief Judge, Rico, BALDWIN, LANE and MILLer, Associate Judges. 


MiIttER, Judge. 

Although separate transcripts of the record and separate briefs were 
filed, the above appeals were joined for oral argument and will be 
disposed of in a single opinion. 

[1] Each appeal is from an order of the Customs Court denying 
appellants’ motion for rehearing and vacating and setting aside sepa- 
rate orders of dismissal for lack of prosecution of the above cases and 


3 
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also in numerous other cases listed on a schedule recited as being 
annexed to said order. The schedules annexed to the motions 
are not shown, as such, in the transcript, but a separate sched- 
ule of cases is attached to the order and is certified by the 
clerk of the Customs Court to be identical to that recited as 
annexed to the motion. Each transcript also includes a certificate of 
similarity from the clerk of the Customs Court, stating that the order 
of dismissal in the captioned action is typical of the other orders of 
dismissal entered in all actions covered by the appeal. 

The essential facts and issues involved herein are identical to those 
in the consolidated appeals in Reynolds Trading Corp. et al. v. United 
States, CA 74-1 through 74-6, decided this date, and our opinion 
there is controlling here. 

Appellee’s argument for dismissal is rejected and the orders of the 
Customs Court denying appellants’ motions and for rehearing and 
vacating and setting aside separate orders of dismissal for lack of 
prosecution are affirmed. 


(C.A.D. 1120) 


ReyYNoLDS Traptnec Corpe., et al. v. Tae Unrrep States, CA 74-1 


T. H. Gonzates, A/C Fuorarn, S.A., et al. v. Toe Unrrep Srates, 
CA 74-2 

Unrrep Stiver & Cutiery Co., et al. v. Tae Untrep Srares, CA 74-3 
Tur Axron, et al. v. Toe Unrrep States, CA 74-4 

Epwarp Hyman, Co., et al. v. Toe Unrrep Srates, CA 74-5 

GamBie Import Corr., et al. v. Tae Unrrep Srates, CA 74-6 

(—F. 2d—) 


1. ReweartInc—DIscretrionary witH Customs Court 


Orders of Customs Court, denying motions for hearing and vacat- 
ing and setting aside orders of dismissal for lack of prosecution of 
cases in October 1970 reserve file, affirmed. 


. Id.—Scors or Review 


The generally-accepted doctrine is that an appeal must be taken 
from judgment of lower court—rather than an order denying a 
motion for new trial, rehearing, or to vacate a judgment; however, 
an exception occurs where abuse of discretion by trial court may be 
involved. Customs Court is entrusted with exercise of sound discre- 
tion in ruling on petition for rehearing, which will not be disturbed 
unless manifestly erroneous. 
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3. Ib. 


Dismissal of case for lack of prosecution by trial court will not be 
disturbed on appeal unless it is made to appear that there has been 
gross abuse of discretion. 

4. Rue 14.6 


Promulgation of Rule 14.6 of Customs Court concerning the Octo- 
ber 1970 reserve file was proper. 


5. Ip.—Rote 4.3(a) 


Application of Rule 14.6 by Customs Court in holding that a 
motion did not, in view of the requirements of Rule 4.3(a), embrace 
undesignated cases and in dismissing those cases was not arbitrary 
and unwarranted. 


6. Ruxues, Inrerpreration, Limtration THEREOF 


_ Only limitation on the Customs Court’s right to promulgate and 
interpret rules is that substantial rights of litigants not be unduly 
circumscribed. 


United States Court of Customs and Patent Appeals, May 23, 1974 


Appeal from United States Customs Court, R/67/2398, etc., R/69/10832, etc., 
67/80495-97956, etc., 64/16791-75328, etc., R/70/5153-8383, etc., 68/40911, ete. 


[Affirmed.] 


Stein and Shostak, attorneys of record, for appellants. James F. O’Hara, of 
counsel. 


Irving Jaffe, Assistant Attorney General, Andrew P. Vance, Chief, Customs 
Section, Joseph I. Liebman, for the United States. 


(Oral argument April 3, 1974, by Mr. O’Hara and Mr. Liebman] 


Before Markey, Chief Judge, Rich, Batpwitn, LANE and MrteEr, Associate 
Judges. 


Miter, Judge. 

[1] This is a consolidated appeal from six separate orders of the 
United States Customs Court, each denying appellants’ motion for 
an order granting a rehearing and vacating and setting aside separate 
orders of dismissal entered in the above cases and also in numerous 
other cases listed on schedules recited as being annexed to said six 
separate orders. The schedules annexed to the motions are not shown, 
as such, in the transcript; but separate schedules of cases are attached 
to the six separate orders and are certified by the clerk of the Customs 
Court to be identical to those recited as annexed to the motions. We 
affirm. 

The appeals were consolidated by order of this court dated Novem- 
ber 16, 1973, upon appellants’ motion to consolidate, which included 
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a request to limit the printed transcript of record on appeal to certain 
specified documents from Appeal No. 74-6 and to include in said 
transcript a statement that the specified documents are representative 
of the documents which comprise the records in the other appeals, Nos. 
74-1 through 74-5. Said order granted the request, but directed that 
the transcript also include certain specified papers and documents 
associated with each of the appeals, Nos. 74-1 through 74-5. 

The motions for rehearing and vacating and setting aside separate 
orders of dismissal were filed in response to orders entered by the 
clerk of the Customs Court, each of which recited that the action, 
previously placed in the October 1970 reserve file, had not been re- 
moved therefrom by October 31, 1972, the expiration date of the two- 
year period for removal required by Rule 14.6 of the Customs Court, 
and dismissed the action for lack of prosecution. 

Appellee has moved to dismiss the appeals, contending that this 
court does not have jurisdiction to consider them since they are from 
orders denying motions for rehearing and vacating and setting aside 
the separate order of dismissal. It cites this court’s opinion accompany- 
ing a decision which denied appellee’s earlier motion to dismiss one 
of these appeals for failure to specify with sufficient particularity the 
names of the cases being appealed. Reynolds Trading Corp. v. United 
States. 61 CCPA , 486 F. 2d 1077, 7 Cust. Bull. No. 47, p. 50 
(1973).1 In that case this court determined that the only action of 
the Customs Court on appeal was its order denying appellants’ motion 
for rehearing and vacating and setting aside the separate orders of 
dismissal. This court made it clear that the subject matter of the 
appeal is not the separate orders of dismissal enumerated on the sched- 
ule annexed to the order, but the order itself. This is confirmed by 
appellants’ notice of appeal. 

[2] It is the generally-accepted doctrine that an appeal must be 
taken from the judgment of the lower court and that an appeal will 
not lie from an order denying a motion for a new trial, a motion for 
rehearing, or a motion to vacate a judgment. 6A MAJORE’S FED- 
ERAL PRACTICE (2d Ed.) § 59, pp. 266-257, and cases cited 
therein. However, thé doctrine is not without exception, particularly 
where an abuse of discretion by the trial court may be involved.” This 
court has indicated that the Customs Court is entrusted ith the exer- 
cise of its sound discretion in ruling on a petition for rehearing and 
that such a ruling will not be disturbed unless it is “manifestly er- 


2 Appellee reargues the jurisdictional question which we decided there, but, for reasons 
stated in that opinion, we adhere to that decision. 

2 [3] Hill v. Pennsylvania Greyhound Lines, Inc., 174 F. 24 171 (3d Cir. 1949) ; Jordan 
v. Federal Farm Mortgage Corp., 152 F. 2d 642 (Sth Cir. 1945), cert. den. 328 U.S. 852 
(1946). 
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roneous.” Commonwealth Oil Refining Company, Inc. v. United States, 
60 CCPA 162, C.A.D. 1105, 480 F. 2d 1352 (1973).3 Appellants argue 
that the Customs Court, in denying the motion for rehearing and va- 
cating and setting aside the separate orders of dismissal, committed 
error that is manifest. 

In considering this argument, we note the allegations of appellants’ 
counsel in the affidavit in support of each of said motions, particularly 
the allegation that while a motion for rehearing was pending before 
the Customs Court in a related action‘ affecting the same cases in- 
volved here, orders of dismissal were entered by the clerk of the 
Customs Court. Also pertinent to our consideration is appellants’ 
assignment of error on the part of the Customs Court in promulgating, 
implementing, and applying Rule 14.6 of the court. The question, 
then, is whether denial of the motions for rehearing was “manifestly 
erroneous” under these circumstances. 


Rule 14.6, which became effective October 1, 1970, provides as fol- 
lows (emphasis added to show amendatory language added effective 
July 1, 1972) : 


RULE 14.6 RESERVE FILE 


(a) Placement in Reserve File: All actions commenced in 
the court after the effective date of these rules (including all 
appeals for reappraisement and all protests received by the court 
after the effective date of these rules), and all actions described 
in Rule 14.9(c) (1) shall be placed in the reserve file for the month 
and year in which the action is commenced. 

(b) Removal from Reserve File: An action may be re- 
moved from the reserve file: (1) upon the filing of a complaint 
pursuant to Rule 4.4; or (2) upon the granting of a motion for 


8 This court has also stated that the decision of the trial court in dismissing a case for 
lack of prosecution will not be disturbed on appeal unless it is made to appear that there 


has been a gross abuse of discretion. United States v. Chas. Kurz Co., 55 CCPA 107, 
C.A.D. 941, 396 F. 24 1013 (1968). 
4Applied Research Laboratories v. United States, 70 Cust. Ct. —, C.R.D. 73-2, 352 


F. Supp. 498 (1973), reh. den., 70 Cust. Ct. —, C.R.D. 73-7, 7 Cust. Bull. No. 13, p. 39 

(1973). This case involved a motion allegedly filed by counsel on October 13, 1972, request- 
ing the court to enter its order to (in the alternative) : 

1. Stay the clerk of the court from entering an order of dismissal of cases in the 
October 1970 reserve file until June 30, 1973. 

2. Transfer all of said cases to special disposition calendars at the respective ports of 


entry for disposition for June 30, 1973. 
3. Grant an extension of time to February 28, 1973, for cases on the October 1970 


reserve file. 

This motion was denied. Following entry of some of the orders of dismissal involved in 
this appeal, the motion for rehearing was also denied. When an appeal was sought from 
the order denying the motion for rehearing, appellants’ counsel was advised that the appeal 
papers would not be filed because such an order was not a final judgment from which an 
appeal would lie under 28 USC 1541. The merits of the action of the Customs Court 
denying the relief requested in the Applied Research Laboratories case are not before us 
in this consolidated appeal. 

5 We note that some of the orders of dismissal were entered after the Customs Court had 
acted on the motion for rehearing. 


547-839—74——2 





COURT OF CUSTOMS AND PATENT APPEALS 


consolidation pursuant to Rule 10.3 or for suspension pursuant 
to Rule 14.7(b) ; or (3) upon submission of the action to the court 
for decision upon an agreed statement of facts pursuant to Rule 
8.1. 


(c) Dismissal for Lack of Prosecution: An action which 
is not removed from the reserve file within a period of 2 years 
shall be dismissed for lack of prosecution, and in the absence of the 
filing of a motion under paragraph (e) of this rule, the clerk shall 
enter an order of dismissal without further direction of the court. 
The applicable 2-year period shall begin to run from the last day 
of the month in which the action is commenced, and shall end on 
the last day of the 24th month thereafter. 


(d) Notice To Remove: At least 6 months before the ex- 
piration of the applicable 2-year period, the clerk shall send notice 
to the parties, in an action not previously removed from the re- 
serve file, informing them that the action will be dismssed in ac- 
cordance with paragraph (c) of this rule unless removed from 
the reserve file within the applicable period of time. 


(e) Motion for Extension of Time: For good cause shown, 
the court may, upon motion, order an extension of the time, 
beyond the applicable 2-year period, within which an action 
may remain in the reserve file. Any motion for extension of time 
shall be filed with the clerk not later than 15 days before the ex- 
piration of the period of time. An objection or response thereto 
shall be filed within 10 days after service of such motion. No order 


of dismissal shall be entered under Rule 14.6(c) until the court 
has acted on the motion. If the motion for extension of time is 
denied and less than 10 days remain, or the time has expired, for 
removing such actions from the reserve file pursuant to paragraph 
(6) of this rule, then the action shall continue to remain im the 
reserve file for 10 days after the court enters the order denying 
the extension of time. ; 


It was pursuant to paragraph (c) that the orders of dismissal were 
entered. 

In its opinion in the Applied Research Laboratories case, supra, the 
Customs Court said that the period of two years provided by Rule 14.6 
for removing cases from reserve file status to avoid automatic dismis- 
sal after October 31, 1972, “provided all counsel a reasonable and 
sufficient time to protect the interest of their respective clients.” It 
noted that on January 10, 1972, the Chief Judge of the Customs Court 
had transmitted a letter to all counsel having cases in the October 1970 
reserve file which letter pointed out that any action not removed from 
this reserve file on or before October 31, 1972, would be dismissed ; also 
that in April of 1972 the clerk of the court sent a notice to all parties 
having actions not previously removed from the October 1970 reserve 
file advising that each action would be dismissed in accordance with 
Rule 14.6(c) unless removed within the applicable period. 
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It is appellants’ position that the same cases which were the subject 
of the orders of dismissal* involved here were also before the Cus- 
toms Court in the alleged related action in which appellants had moved 
on October 13, 1972, for an extension of time or other alternative re- 
lief. Appellants points out that this relief was requested with respect 
to all cases [undesignated] “which may not have been voluntarily re- 
moved from the October, 1970 Reserve File . . . on or before Octo- 
ber 31, 1972” except certain specifically designated cases listed in two 
attached schedules which counsel desired to abandon; and they argue 
that Rule 4.12(b) and Rule 14.6(e) of the Customs Court disclose no 
requirement that there be a specific designation of the case covered 
by their motion of October 13, 1972. Therefore, they conclude, they 
were denied substantive rights’ by the “arbitrary and unwarranted” 
ruling of the Customs Court that al/ cases (except the captioned case 
of Applied Research Laboratories v. The United States and certain 
specified cases in the two attached schedules which were not desig- 
nated for abandonment) were not properly the subject of their motion 
of October 13, 1972. 

Appellee responds that the Customs Court’s ruling was correct, 
pointing to the requirement of specific designation of cases in Rule 
4.3(a) of the Customs Court, which reads as follows: 


RULE 4.3 FORM OF PLEADINGS 


(a) Caption; Names of Parties; Designations; Pagination: 
Every pleading and other paper to be filed with the court shall 
contain a caption in large and distinct type setting forth the name 
of this court, UNITED STATES CUSTOMS COURT, the title 
of the action, the court number, and a designation showing the 
nature of the om or other paper. In the complaint the title 
of the action shall include the names of all the parties, but in sub- 
sequent pleadings or papers it is sufficient to state the name of the 
first party on each side with an appropriate indication of other 
parties. The pagination of each sine diag or other paper shall com- 
mence with page 1. 


Appellee contends that Rule 4.3(a) applies to all written motions, in- 
cluding a motion for extension of time filed pursuant to Rule 14.6(e), 
and quotes from the Customs Court’s opinion in which rehearing was 
denied in the A pplied Research Laboratories case, supra : 


Suffice it to say at this time, the necessity of identifying to this 
court the specific causes of action concerning which relief is sought 


® Appellee’s statement that approximately 1,157 cases were involved was not challenged 
by appellants. 

7 The ten-day period for removing actions from the reserve file, provided by Rule 14.6(e) 
after entry of an order denying a motion for extension of time, appears to be what is 
referred to. 
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or requested is academic. If counsel are unable to determine and 
designate by name and number the causes of action in the October 
1970 Reserve File for which they wish to seek an extension of time, 
it would appear paradoxical that this court in turn should be 
expected’ to ddenitify such actions out of a total of approximately 
17 7.000 cases comprising the said October 1970 Reserve File. 

Appellants argue that their counsel could not have had precise 
knowledge on October 16, 1972, (the latest date for filing a motion for 
extension of time with respect to cases in the October 1970 reserve file) 
of what individual cases would be pending in the reserve file on Octo- 
ber 31, 1972, because of the procedure under Rule 14.6(b) (3) for sub- 
mitting cases to the Customs Court upon agreed statements of facts. 
Under this procedure, it appears that a case is removed from the re- 
serve file when the defendant files with the clerk of the court a pro- 
posed decision and judgment covering the action. Appellants say that 
weeks or months may pass while defendant’s counsel considers a sub- 
mission proposed by the plaintiff, and during this time the case remains 
in the reserve file. According to appellants, this was the situation with 
respect to “several” of the actions in the reserve file at the time the 
October 13, 1972, motion for extension of time was filed. Apparently 
the Customs Court did not consider such a situation an excuse for 
failing to follow its Rule 4.3(a). Also, it is apparent that if appellants 
had complied with Rule 4.3(a) and had designated “several” cases 
which (without their knowledge) were removed from the reserve file 
under agreed statements of facts, the motion for extension of time as to 
such cases would merely have been inoperative. 

[4] In view of the foregoing and after carefully considering the 
briefs and record before the court, we do not find error in the 
promulgation of Rule 14.6 of the Customs Court; [5] nor do we find 
that the action of the Customs Court, applying that rule in holding 
that the motion of October 13, 1972, did not, in view of the require- 
ments of Rule 4.3(a), embrace the undesignated cases and in dismiss- 
ing those cases, was arbitrary and unwarranted.® 

We hold that denial by the Customs Court of appellants’ motions 
for rehearing was not manifestly erroneous. 

Appellee’s motion to dismiss is denied and the orders of the Cus- 
toms Court denying appellants’ motions for rehearing and vacating 
and setting aside separate orders of dismissal are affirmed. 


8 [6] This court has made it clear that the only limitation on the Customs Court’s right 
to promulgate and interpret rules is that substantial rights of litigants not be unduly 
circumscribed. 8. Stern & Co. v. United States, 51 CCPA 15, C.A.D. 830, 331 F. 2d 310 
(1963), cert. den. 377 U.S. 909 (1964). 
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Customs Decisions 


(C.D. 4541) 
Jack Bryan, Inc. v. Unrrep Sratss 
Wearing apparel 
Merchandise consisting of unfinished collars, cuffs, belts, and 


parts of blouses or dresses, made of nets of wool or man-made fiber, 
ornamented with beads, bugles, spangles or imitation gemstones or 


1l 





12 CUSTOMS COURT 


combinations thereof, held properly classifiable as women’s wearing 
apparel, ornamented, under item 382.02 or item 382.04, Tariff Sched- 
ules of the United States, depending on whether it was in chief value 
of wool or man-made fibers. 


Weartne Arparet—UNFINISsHED—CONSTRUCTION—LEGISLATIVE 
History 


In view of General Interpretative Rule 10(h), the long-continued 
interpretation of the term “wearing oppers ”,and the legislative his- 
tory, unfinished parts of garments, which have to be backed or lined 
and joined with other parts of a garment and sewn together, dedi- 
ita to use as particular articles of wearing apparel or to be at- 

tached to the particular garments for which they were designed, are 

wearing apparel, unfinished and unassembled, and are classifiable 
as wearing apparel under the tariff schedules. While a lining or 
backing has to be supplied to complete some of the articles, they are 
incidental parts and are not so essential as to prevent classification 
as wearing apparel. 

Artictes OrnamMENTED Witn Beans 


Articles ornamented with beads, bugles, spangles or imitation 
gemstones or combinations thereof are not excluded from classifica- 
tion as wearing apparel of textile materials under schedule 3 of the 
tariff schedules by reason of the definition of “ornamented” in 
headnote 3, on the ground that the fabric is not visible in significant 
part, where the fabric is clearly visible, matches in color and mate- 
rial the garment for which it is intended, or forms a significant part 
of the beaded design. 


Court No. 73-3-00687 


Port of Los Angeles 


[Judgment for defendant.] 
(Decided May 14, 1974) 


Glad, Tuttle € White (Edward N. Glad of counsel) for the plaintiff. 
Carla A. Hills, Assistant Attorney General (Velta A. Melnbrencis, trial attor- 
ney), for the defendant. ‘ 


Rao, Judge: The merchandise involved in this case was imported 
from Hong Kong and consists of items, such as collars, cuffs, belts, 
and parts for blouses or dresses, made up of nets of wool or man-made 
fiber on which have been sewn beads, bugles, spangles, or imitation 
gemstones or combinations thereof. It was classified as women’s wear- 
ing apparel, ornamented, and was assessed with duty under item 
382.02 or item 382.04, Tariff Schedules of the United States, depend- 
ing upon whether it was in chief value of wool or man-made fibers. 
(Style No. 8078 in entry No. 120179 was classified under item 807.00 
and assessed with duty at the rate applicable under item 382.04 upon 
the value of the merchandise less the cost or value of the products of 
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the United States which had been exported for assembly.) It is 
claimed in the amended complaint that the merchandise is not wear- 
ing apparel, but parts thereof; that some items are in chief value of 
beads, bugles, spangles, imitation gemstones or combinations thereof 
and are dutiable under item 741.50, as modified, as articles not spe- 
cially provided for, of beads, of bugles, of spangles, of imitation 
gemstones, or of any combination thereof; and that the other items 
are in chief value of fabric and are dutiable under item 386.08, as 
modified, as textile articles, not specially provided for. 

The pertinent provisions of the tariff schedules are: 


General Headnotes and Rules of Interpretation : 
He x * x Ey * * 
10. General Interpretative Rules. For the purposes of these 
schedules— 
* * * * * * * 


(h) unless the context requires otherwise, a tariff description 
for an article covers such article, whether assembled or not as- 
sembled, and whether finished or not finished ; 


Schedule 3.—- Textile Fibers and Textile Products 
Schedule 3 headnotes: 


* x 2 # + 
2. For the purposes of the tariff sched- 
ules— 
(a) the term “textile materials” 
means— 
* * * K * 


(iv) the fabrics provided for in 
part 3 and part 4 of this schedule, 


* * * * * 
(vi) * * * articles produced from 
any. of the foregoing products; 
* * * * * 


3. For the purposes of the tariff sched- 
ules— 


(a) the term “ornamented”, as used 
with reference to textile fabrics and other 
articles of textile materials, means fabrics 
and other articles of textile materials 
which are ornamented with— 


* # # * ED 

(iv) applique and replique work, 
beads, bugles, spangles, bullions, or 
ornaments; or 
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(v) any combination of the fore- 
going types or methods of ornamen- 
tation ; 

(b) ornamentation of the types or 
methods covered hereby consists of orna- 
menting work done to a pre-existing tex- 
tile fabric, whether the ornamentation was 
applied to such fabric— 


(i) when it was in the piece, 


(ii) after it had been made or cut 
to a size for particular 1 epee. 
wearing apparel, or any other article, 
or 


(iii) after it had actually been in- 
corporated into another article, 
and if such textile fabric remains visible, 
at least in significant part, after ornamen- 
tation : 


(c) applique work, beads, bugles, 
spangles, bullions, and other forms of non- 
textile ornamentation applied to a textile 
fabric or other article of textile materials 
shall be disregarded in determining the 
component material of chief value of such 
fabric or other article. 

* * * * * * 


Part 6.—- Wearing Apparel and Accessories 
Subpart F.- Other Wearing Apparel 
Subpart F headnote: 


1. This subpart covers only wearing ap- 


parel, not specially provided for, of textile 
materials, 


* * * * * 


Women’s, girls’, or infants’ lace or net 
wearing apparel, whether or not orna- 
mented, and other women’s, girls’, or 
infants’ wearing apparel, ornamented: 
* * 
42.5% ad val. 
42.5% ad val. 


* * * * 
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Part 7.— Miscellaneous Textile Products; * * * 


Subpart B.- Textile Articles Not Specially Provided For 


Subpart B headnote: 


1. This subpart covers articles, of tex- 
tile materials, not covered elsewhere in the 
tariff schedules. 


Articles not specially provided for, of tex- 
tile materials: 


Lace or net articles, whether or not 
ornamented, and other articles or- 
namented : 


* * 


386.08 35% ad val. 
[for merchan- 
dise entered 
during 1970, 
T.D. 68-9] 


30% ad val. 
[for merchan- 
dise entered 
during 1971, 
T.D. 68-9] 


* * * * * 7 * 


Schedule 7.- Specified Products; Miscellaneous 
and Nonenumerated Products 


Part 6.-— Jewelry and Related Articles; Cameos; 
Natural, Cultured, and Initation Pearls; 
Imitation Gemstones; Beads and Articles of Beads 


* * * a * * ok 


741.50 Articles not specially provided for, of 
beads, of bugles, of spangles, of imita- 
tion gemstones, or of any combination 

thereof 17.5% ad val. 

[for merchan- 

dise entered 

during 1970, 


T.D. 68-9] 


15% ad val. 
[for merchan- 
dise entered 
during 1971, 
T.D. 68-9] 
Samples of the merchandise were received in evidence and testimony 
was adduced from Jack Andrew Bryan, president of Jack Bryan, Inc., 


547-839—74——3 
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manufacturer of women’s wearing apparel, principally cocktail and 
after-five dresses, and importer of beaded parts to be sewn in this 
country. 

The entries, styles and claimed classifications set out in the amended 
complaint, and the exhibits representing the merchandise are as 
follows: 


Entry Claimed 
No. Style No. Exhibit No. classification 

120179 8062 741. 50 
8071 741. 50 

8078 386. 08 

124838 9068 741. 50 
4014/8081L 386. 08 

800874 8051 : 386. 08 


21504 386. 08 
8062 741. 50 


2002/1166 741. 50 


Claims as to styles not mentioned in the amended complaint are 
deemed abandoned. 

Collective exhibit 1, representing style No. 9068, consists of a collar 
and two cuffs of pink fabric, ornamented with bugles, beads and 
imitation gemstones. The articles are not finished but have raw edges. 
The fabric portion is clearly visible. According to the witness, after 
importation the pieces are lined to give them shape and body. Pink 
fabric is used to match the other part of the garment. The witness said 
he did not want the pink material to be seen but he had to use some- 
thing to put the beads on. He stated that the fabric cost 17 or 18 cents 
and the beads, pearls, and stones 42 cents. 

Exhibit 2 is a sketch, purporting to represent style No. 4014, con- 
sisting of a front bodice with two back panels and a little turtleneck. 
Mr. Bryan said it is made of a polka-dotted fabric which is sent over- 
seas to have beaded designs put on to cover the dots. When the parts 
are sewn together, the article is a completed blouse. Style No. 4014 was 
conceded to be in chief value of fabric. 

Collective exhibit 3 consists of a front, two back panels and two 
sleeves for the bodice of style No. 8051. The fabric portion is pink lace 
or net and it is ornamented with bugles, spangles, and beads. This ex- 
hibit was conceded to be in chief value of fabric. According to the 
witness, a skirt came with this style, but he could not find a sample. He 
said that all that needed to be done to form a complete garment was 
to sew the pieces together and to cut and sew the lining. 
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Collective exhibit 4 consists of two beige net articles elaborately 
ornamented with beads, bugles and stones but with some of the textile 
fabric visible. The witness said the articles would form the beaded top 
of a velvet or satin dress identified as style No. 8062. These two parts 
are needed to form a Fabiana neckline to complete the garment. Ac- 
cording to the witness, the cost of the fabric was 13 cents and the 
beading material $1.19. 

Illustrative exhibit 5 consists of a yellow belt with backing, orna- 
mented with beads and bugles. According to the witness, the merchan- 
lise comes in without the backing and is used with style No. 1166. It 
was designed to be a belt but could also be used to make a cumberbund 
in which case it might be sewn right into the garment. The witness 
said the fabric was polyester chiffon which came from Japan and cost 
roughly 12 cents. The beading material cost 40 cents. 

Collective exhibit 6, representing style No. 8071, consists of two 
pieces of pink material ornamented with bugles and various sized 
stones. According to the witness, the two pieces form a collar or swirl. 
The fabric is cut here and the collars sent to Hong Kong for beading. 
When the beaded parts are returned, they are lined and sewn onto the 
dress to complete it. The pink colored material was used to match the 
particular dress for which it was designed. The fabric had to come 
from the same dye lot. Mr. Bryan said the cost of the fabric just before 
it was joined with the beads was 20 cents and the beading approxi- 
mately $1.10. 

Collective exhibit 7, representing style No. 8078, consists of three 
pieces of velvet ornamented in part with beads, stones, and em- 
broidery. Mr. Bryan said the velvet was purchased and the embroidery 
done here, after which the pieces were sent overseas for beading. When 
the pieces are lined and assembled, they form a top for a long pair of 
pleated polyester pants or a long pleated chiffon skirt. The top is a 
complete garment in itself. It was conceded that this merchandise was 
in chief value of fabric. 

There is no sample of style No. 21504, but the witness stated it was 
a beaded lace dress or parts. ' 

Exhibit 8 is a letter from the Bureau of Customs referring to sam- 
ples of collars, cuffs, or belts ornamented with beads, spangles, bugles, 
or imitation gemstones. The opinion of the Bureau was that the sam- 
ples in which a considerable portion of the fabric was visible was 
classifiable as wearing apparel under item 382.04 and that the sample 
in which the material beyond the beaded area was to be cut away would 
qualify as a fabric fully covered by beads and bugles, dutiable under 
item 741.50. 
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Exhibit A is a certified copy of a judgment of conviction of the wit- 
ness Jack A. Bryan of knowingly and wilfully introducing garments 
and garment parts into the commerce of the United States by the use 
of false statements and fraudulent practices to conceal material facts 
from the Bureau of Customs. 

Exhibit B consists of a piece of fabric fully covered by beads and 
stones in such a way that the fabric is barely visible. 

The district director classified the imported merchandise as women’s 
wearing apparel, ornamented, under item 382.02 or item 382.04, 
supra. Plaintiff claims, however, that the imported merchandise is not 
wearing apparel but dress parts and that the TSUS item numbers do 
not provide for parts of wearing apparel. 

Parts of an article are not included within an eo nomine designa- 
tion of the article itself unless there is a specific provision for parts. 
Murphy & Co. et al. vy. United States, 13 Ct. Cust. Appls. 256, T.D. 
41201 (1925); United States v. Draeger Shipping Co., 18 CCPA 308, 
T.D. 44561 (1931); Herman Miller Clock Co. v. United States, 22 
CCPA 332, T.D. 47363 (1934); United States v. Lyons Transport, 
45 CCPA 104, C.A.D. 681 (1958) ; Pacific Fast Mail v. United States, 
68 Cust. Ct. 41, C.D. 4333, 338 F. Supp. 506, appeal dismissed, 59 
CCPA 223 (1972). 

The term wearing apparel, however, is a generic or descriptive one. 
Jaegers Sanitary Woolen System Co. v. United States, 11 Ct. Cust. 
Appls. 181, T.D. 38962 (1921). Under prior tariff acts it was held to 
mean all articles of wearing apparel worn by human beings for rea- 
sons of decency, comfort and adornment. Arnold v. United States, 147 
U.S. 494 (1893); Guthman v. United States, 1 Ct. Cust. Appls. 170, 
T.D. 31214 (1911); Antonio Pompeo v. United States, 40 Cust. Ct. 
362, C.D. 2006 (1958) ; United Merchandising Corp. v. United States, 
44 Cust. Ct. 420, Abstract 64074 (1960). 

Former tariff acts contained provisions for “Clothing, ready-made, 
and articles of wearing apparel of every description * * * madeupor 
manufactured, wholly or in part, by the tailor, seamstress or manu- 
facturer” (Tariff Act of 1897, paragraph 390; Tariff Act of 1909, 
paragraphs 324, 382, 402; Tariff Act of 1913, paragraphs 256, 291, 
317) or for “Clothing, and articles of wearing apparel of every de- 
scription, * * * whether manufactured wholly or in part” (Tariff Act 
of 1922, paragraphs 1017, 1115, 1210; Tariff Act of 1930, paragraphs 
919, 1017, 1115 (a), 1210, 1311). 

Under such provisions the following have been classified as wearing 
apparel: Collars and cuffs, parts of collars, collars and cuffs which 
have only to be cut from the piece, collarettes, belts, and shirt bosoms. 
Massce & Co. v. United States, 18 CCPA 243, T.D. 44424 (1930) ; Taxis 
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v. United States, 1 Ct. Cust. Appls. 92, T.D. 31109 (1910) ; Krust v. 
United States, 1 Ct. Cust. Appls. 168, T.D. 31213 (1911) ; J. Sachs & 
Co. v. United States, 24 Treas. Dec. 670, T.D. 33406 (1913) ; Frank & 
Simmons v. United States, T.D. 16583, G.A. 3279 (1895) ; Borab Bros. 
v. United States, 12 Cust. Ct. 18, C.D. 825 (1944); United States v. 
Snow’s United States Sample Express Co., 6 Ct. Cust. Appls. 120, 
T.D. 35388 (1915). 

In Sand & Siman v. United States, 73 Treas. Dec. 901, T.D. 49594. 
(1938), it was held that cuffs to put on gloves to complete them were 
not classifiable as gloves, finished or unfinished, because the provision 
for gloves would not cover parts of gloves, but that they were classi- 
fiable under the provision for “articles of wearing apparel of every 
description, manufactured wholly or in part * * *.” The court said 
that the test for classification under that provision was that the im- 
ported merchandise must be so far advanced in manufacture as to be 
at least a part of a particular article of wearing apparel. 

In United States v. G. L. Ramsey % Juvenile Mfg. Co., 42 CCPA 
106, C.A.D. 580 (1955), the merchandise consisted of baby dress fronts 
which had been exported to Mexico to be embroidered. Previously 
material had been cut into fronts, backs, sleeves, neckbands, collars 
and cuffs for complete garments. The parts were all earmarked for 
size and color so that upon the return of the merchandise, the proper 
dress fronts, backs, sleeves, neckbands, collars and cuffs could be 
matched and united, the neckband finished off, and buttons attached. 
They then constituted complete garments. They, were held dutiable 
under a provision in paragraph 1529(a), Tariff Act of 1930, as modi- 
fied, for “Articles of wearing apparel, finished or unfinished, * * * in 
whole or in part of machine-made lace, or embroidered * * *,” rather 
than under the provision for “fabrics and articles embroidered * * * 
and fabrics and articles wholly or in part thereof, finished or unfin- 
ished * * *.” The court agreed with the conclusion of the Customs 
Court that the dress fronts consisted of articles of unfinished wear- 
ing apparel, that is, unfinished baby dresses, and stated (pp. 108-109) : 


The court in reaching its conclusion proceeded on the basis that 
the involved legislation explicity provides not only for wholly 
completed fabrics and articles of wearing apparel but also for 
articles which, although embroidered, are otherwise unfinished 
and exclusively dedicated to use as part of a specific garment. In 
a painstaking and well-considered decision a list of authorities 
defining the principle of law applicable to the issues presented 
was accurately analyzed by the court, including, for example, 
United States v. Snow’s U.S. Sample Express Co., 6 Ct. Cust. 
Appls. 120, T.D. 35388, 28 Treas. Dec. 750; United States v. Car- 
tier (Inc.), 15 Ct. Cust. Appls. 334, T.D. 42493; In re Mills et al., 
56 Fed. 820. 
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With respect to the case last cited, the court made this perti- 
nent comment: 


In construing the phrase “made up wholly or in part” 
in Mill’s case in the United States Circuit Court for the 
Southern District of New York (56 Fed. 820), Judge Lacombe 
used this language: 


I think the true criterion when it is applied to wearing 
apparel is this: That it must at least be made up sufli- 
ciently far to enable us to identify the particular article 
of wearing apparel that is going to be made out of it. 


Likewise in Bata Shoe Co., Inc. v. United States, 6 Cust. Ct. 50, C.D. 
423 (1941), the court cited many cases and concluded (p. 52) : 


A careful reading of the numerous decisions cited, supra, we 
think will show that the uniform construction by this court of the 
provision for wearing apparel manufactured in whole or in part 
has been, in effect, to regard a definite part of an article of wear- 
ing apparel as wearing apparel manufactured in part. At any 
rate such rule of construction, commencing with the Tariff Act 
of 1890 and continuing under the succeeding tariff acts up to the 
present time, we think is now too long established under the well- 
known principle of legislative sanction of judicial interpretation 
to be now disturbed or questioned. The construction contended for 
by counsel for the Government would probably be more proper 
and logical if the said provision was simply for wearing apparel, 


finished or unfinished, instead of for wearing apparel, manu- 
factured wholly or in part. 


The court is now confronted with the provision in the tariff schedules 
for wearing apparel, with the phrases “assembled or not assembled” 
and “finished or not finished” being supplied by General Interpreta- 
tive Rule 10(h). Was there an intent to exclude merchandise such as 
that involved herein from classification as wearing apparel ? 

The Tariff Classification Study, Schedule 3, part 6, pp. 223 and 
228, states : 

Part 6 covers handkerchiefs, mufflers, scarves, shawls, veils, 
neckties, hoisiery, garters, suspenders, body-supporting garments, 
rainwear, underwear, and other articles of textile wearing ap- 
parel except footwear, headwear, and gloves which are specifically 
provided for in schedule 7. 

* * * Eo * * cd 

Items 380.03 through 382.37 do not involve significant rate 
changes. The shirt collars and cuffs of vegetable fibers covered 
by items 380.30 and 380.48 are presently dutiable at compound 


rates of duty. In the proposed provisions such rates have been 
converted to their ad valorem equivalents. 


In The Baylis Brothers, Inc. v. United States, 60 Cust. Ct. 336, C.D. 
8383, 282 F. Supp. 791 (1968), aff'd, 56 CCPA 115, C.A.D. 964, 416 
F.2d 1383 (1969), neither court nor counsel indicated that the change 
of language in TSUS was significant. That case involved smocked 
dress fronts, some of which were dutiable under the Tariff Act of 
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1930, as modified, and some of which were dutiable under TSUS. The 
Customs Court said (p. 337) : 


* * * Counsel for the respective parties stipulated that the 
imported merchandise consists of unfinished wearing apparel 
wholly or in chief value of cotton. Although the dress reas are 
unfinished articles, they are covered by paragraph 1529(a) by 
reason of the prefatory statement to such paragraph, as they 
are covered by the relevant TSUS tariff descriptions by reason 
of General Interpretative Rule 10(h) of said TSUS which 
provides: 

unless the context requires otherwise, a tariff description 
for an article covers such articles, whether assembled or not 
assembled, and whether finished or not finished ; 


In view of the fact that in TSUS it was sought to limit the mer- 
chandise falling within basket clauses (Tariff Commission Submitting 
Report, pp. 15-16), it seems unlikely that Congress would have rel- 
egated articles which had been classified since 1890 as unfinished 
wearing apparel to a basket provision for articles, not specially pro- 
vided for, of textile materials. On the contrary, the Tariff Classifica- 
tion Study, Schedule 3, p. 249 states: 


* * * Inasmuch as the significant articles of trade have been 
specially provided for systematically throughout schedule 3 and 
in a number of special provisions in schedule 7, there seems little 
likelihood that subpart B of part 7 [Textile Articles Not Speci- 
ally Provided For] would cover very much in the way of signifi- 
cant imports. 


In support of its position that the instant merchandise is not classi- 
fiable under the TSUS provisions for wearing apparel, plaintiff relies 
upon Authentic Furniture Products, Inc. v. United States, 61 CCPA— 
C.A.D. 1109, 486 F.2d 1062 (1973). In that case it was held that mer- 
chandise consisting of wooden headboards, footboards, posts, ladders 
and guardrails in unassembled condition were classifiable as parts 
of furniture under item 727.40 rather than as furniture under item 
727.35, in view of the absence of siderails which the court found were 
essential parts of bunk beds. The court stated: 


We find no error in the lower court’s holding that parts of an 
article may be classified as the unfinished article itself only when 
the imported pieces constitute a substantially complete article, 
albeit in unassembled condition. We fully agree that the definition 
of “unfinished” found in American Import Co. v. United States, 
26 CCPA 72, T.D. 49612 (1938) and carried over to the TSUS 
in Finn Bros., Inc. v. United States, 59 CCPA 72, 454 F.2d 1404, 
C.A.D. 1042 (1972) can be, and has been, employed only to 
distinguish, in the sense of the tariff schedules, the status of an 
unfinished article from the material of manufacture. The so-called 
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“dedication to use” test found in those cases makes no distinction 
whatsoever between the unfinished article and parts thereof. 


In that case there were specific tariff provisions for both furniture 
and parts of furniture, whereas in the instant case the provision is for 
wearing apparel, a term that has been given broad interpretation 
under tariff statutes. 

It is clear from the testimony and the exhibits here that the im- 
ported pieces are unfinished. They have raw edges which have to be 
folded and pasted or sewn and joined with other parts of a garment 
and sewn together. Most of them are to be backed or lined. Each is 
dedicated to use as a particular article of wearing apparel or to be 
attached to the particular garment for which it was designed. Under 
United States v. G. L. Ramsey a/e Juvenile Mfg. Co., supra, and 
The Baylis Brothers, Inc. v. United States, supra, they would be 
classifiable as wearing apparel unfinished, even though all the parts 
were not included in the importation. 

In view of General Interpretation Rule 10(h), the long-continued 
interpretation of the term “wearing apparel” in tariff acts, and the 
legislative history, I find that the imported articles are wearing ap- 
parel, unfinished and unassembled, and are classifiable as wearing 
apparel under TSUS. While a lining or a backing has to be supplied 
to complete some of the articles, they are incidental parts of the gar- 
ment and are not so essential as to prevent classification of the mer- 
chandise as wearing apparel. Cf. Finn Bros., Inc. v. United States, 
59 CCPA 72, C.A.D. 1042, 454 F.2d 1404 (1972), where ivory roses 
were considered unfinished jewelry when all that was lacking was the 
earring back or pin. 

Wearing apparel of textile materials is classifiable under schedule 3 
of the tariff schedules. Plaintiff claims, however, that the merchandise 
represented by exhibits 1, 4, 5, and 6 is excluded from that classifica- 
tion by reason of the definition of “ornamented” in headnote 3, sched- 
ule 3, supra, on the ground that the fabric is not visible in significant 
part. 

Exhibits 1 and 6 are both collars of pink fabric with the same type 
of ornamentation. While the witness said he could not see the fabric 
portion of exhibit 1 without glasses, he admitted he could see the 
material in exhibit 6 because the beading was in an open latticework 
design. He stated that the pink material was used to match the par- 
ticular apparel for which the merchandise was designed. An examina- 
tion of the samples reveals that a considerable portion of the fabric is 
visible. 

Tilustrative exhibit 5 is the completed belt made of the imported 
beaded material. The yellow fabric portion is visible and lends color 
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to the article. According to the witness, it is designed for a particular 
style dress. It appears that the color would be significant either to 
match the dress or as a contrasting color. 

Collective exhibit 4 consists of a loosely woven net fabric in a light 
beige color, highly ornamented, but not fully covered with beads, stones 
or bugles. According to the witness, the overall appearance is beading 
and when worn, the fabric would not be seen from 6 feet away. How- 
ever, from an examination of the sample, it appears that the net fabric 
remains visible whether the article is used over other materials or is 
used as a dress top worn against the skin. It is a significant part of the 
design, setting off the various portions from each other. 

I conclude, therefore, that the merchandise represented by exhibits 
1, 4, 5, and 6 are ornamented articles of textile fabric within the 
meaning of headnote 3, schedule 3, supra. It is not classifiable under 
item 741.50, whether or not in chief value of beads, bugles, and gem- 
stones, by reason of headnote 3(c), schedule 3, supra. 

For the reasons stated, the claims in the amended complaint are 
overruled. The action is dismissed and judgment will be rendered 
accordingly. 


(C.D. 4542) 
OrNAMENTALS, INc. v. Unrrep STaTEs 
Sissy bars 


Parts or Moror Venicite Furnirure—Parts or Mororcycies 
Plaintiff failed to prove that the imported metal bars, made for 
attachment to motorcycles were other than ornamental. Plaintiff 
failed to prove they were chiefly used as the back part of motorcycle 
seats or generally as parts of motorcycles. 
Court No. 72-3-00523 
Port of Calexico (San Diego) 


[Judgment for defendant.] 
(Decided May 17, 1974) 
Glad, Tuttle € White (Robert Glenn White of counsel) for the plaintiff. 


Carla A. Hills, Assistant Attorney General (Patrick D. Gill and David B. 
Greenfield, trial attorneys), for the defendant. 


WATSON, Judge: This action places in issue the classification of 
imported “sissy bars”, articles of shaped and welded metal bars made 
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for attachment to motorcycles. The importations were classified as 
other articles of iron or steel pursuant to item 657.20 of the Tariff 
Schedules of the United States, as modified by T.D. 68-9, and were 
assessed with duty at the rates of 13% and 11% ad valorem depending 
on the date of entry. 


Plaintiff claims classification either as parts of furniture designed 
for motor vehicle use, dutiable pursuant to item 727.06 of the TSUS 
at the rates of 5.5% or 5% ad valorem or as parts of motorcycles, 
dutiable pursuant to item 692.55 at the rates of 8% or 7% ad valorem. 

Four exhibits representative of the merchandise at issue were intro- 
duced in evidence. They are essentially V-shaped bars of metal ap- 
proximately 3 feet in length from the point of the V to the open end. 
The distance between the tips at the open end is approximately 8 
inches. The bars are bent approximately 1 foot from the open end so 
that an angle of approximately 100 degrees is created bet ween the open 
end segment and the closed end segment. 

Five witnesses were heard from regarding the development and use 
of “sissy bars”. From the testimony, I gather that sissy bars were 
developed as a scaled-down imitation of more outlandish designs at- 
tached to the customized motorcycles of certain trend-setting motor- 
cycle club members. Members of the so-called “chopper element” would 
modify their motorcycles in various manners including the fastening 
of metal bars to the seat or frame so that they protruded into the air 
behind the seat. The bars often had symbolic shapes incorporated 
into the design. 

Plaintiff's witnesses emphasized the useful aspects of the importa- 
tions stressing such uses as a backrest for driver or passenger or a place 
to fasten luggage or bedding. Defendant’s witnesses emphasized the 
ornamental or decorative aspects of the sissy bars. 

Based on my understanding of the testimony, examination of the 
exhibits and study of the case law, I am of the opinion plaintiff has 
failed to prove the imported articles are chiefly used either as parts 
of motor vehicle furniture or as parts of motorcycles. As to the first 
claim, assuming that motorcycle seats are furniture within the mean- 
ing of item 727.06, I am not persuaded the importations are the back 
part of the seat rather than an ornament whose position happens to 
be to the rear of the seat. In this regard, a comparison with the auto- 
mobile headrests at issue in Vilem B. Haan et al. vy. United States, 
67 Cust. Ct. 104, C.D. 4260 (1971), is revealing. 

In the Haan case, adjustable headrests, which slipped over the 
back of an automobile front seat and extended the support and pro- 
tection of the seat to the head and neck, were held to be parts of 
motor vehicle furniture. The design intention and function of the 
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headrests were unmistakably clear and their contribution to the safe 
operation of the automobile undeniable. The same cannot be said of 
these “sissy bars”. I do not find they were designed to provide a back 
for motorcycle seats or that when installed they are chiefly used as a 
seat back. I am of the opinion, based on the testimony, that the use of 
the “sissy bar” alone as a seat back is an unusual adaptation requir- 
ing an unconventional and uncomfortable driving posture. I am fur- 
ther inclined to this view in light of the testimony that bedrolls or 
custom-designed pads are used to make the “sissy bar” more comfort- 
able when used as a backrest. This suggests to me that in its original 
form the sissy bar is not normally useful as a backrest. For the above 
reasons, the importations cannot be classified as parts of motor vehicle 
furniture. 

Plaintiff’s claim for classification as parts of motorcycles is simi- 
larly without merit. Aside from use as a backrest which I have previ- 
ously characterized as unusual and the possible use as a convenient 
protrusion to which bedrolls, knapsacks or luggage may be lashed, 
I find no ground to believe the “sissy bars” are useful in the operation 
of a motrocycle. I consider them far less utilitarian than the rear lug- 
gage carriers in 7'ed L. Rausch, Rocky Cycle Co. v. United States, 
63 Cust. Ct. 367, C.D. 3920 (1969). In that case specially designed 
luggage carriers, made for attachment to motorcycles, were held not 
to be parts of motorcycles on the ground they did not contribute to 
the operation of the motorcycle as essentially a passenger carrying 
vehicle. Cf. Herbert G. Schwartz, dba Ski Imports v. United States, 
57 CCPA 19, C.A.D. 971, 417 F. 2d 1391 (1969). 

Since I find the bars at issue to be primarily ornamental and dec- 
orative, they do not begin to be useful in the sense in which a part 
must be useful. Accordingly, they cannot be parts of motorcycles. See, 
Trans Atlantic Company v. United States, 48 CCPA 30, C.A.D. 758 
(1960). See also, Mattel, Inc. v. United States, 61 Cust. Ct. 75, C.D. 
3531, 287 F. Supp. 999 (1968) ; Oxford International Corp. v. United 
States, 72 Cust. Ct. —, C.D. 4540 (1974). 

For the reasons set out above, the classification of the importations 
as other articles of iron or steel under item 657.20 must be sustained. 
Judgment will issue accordingly. 
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CUSTOMS COURT 


Judgment of the United States Customs Court 
in Appealed Case 


Mar 16, 1974 


Appgat 5538.—E. Dillingham, Inc. v. United States—Frmatz Datry 
Catrte (“Herrers”)—Catriz, Oruer—Cows Imporrep FOR 
Dairy Purroses—TSUS.—C.D. 4420 affirmed February 7, 1974. 
C.A.D. 1114. 


Appeals to United States Court of 
Customs and Patent Appeals 
AppgaL 74-27.—Western Dairy Products, Inc. v. United States.— 
Catcrum Driep Skim Mrzx—Articies or MinkK—Ep1reie Prepa- 
RATIONS—TSUS. Appeal from C.D. 4506. 


In this case, customs refused to release merchandise (“‘Savortex’ 
Calcium Reduced Dried Skim Milk” (CRDSM)) imported from 
New Zealand for consumption on plaintiff-appellant’s presentation 
of a “Warehouse Withdrawal for Consumption” form because plain- 
tiff had failed to obtain a duly authorized license from the Secretary 
of Agriculture. Customs took the position such a license was necessary 
on the basis that under the Tariff Schedules of the United States 
CRDSM is classifiable as an article of milk subject to the license 
requirements proclaimed by the President in a proclamation pursuant 
to section 22 of the Agricultural Adjustment Act (7 U.S.C., section 
624). Plaintiff’s complaint alleged that the imported merchandise 
(used as an ingredient in sausage making) does not require a license 
from the Secretary of Agriculture because it is classifiable under 
TSUS not as an article of milk, but as an edible preparation, not 
specially provided for, dutiable under item 182.95, TSUS. Defendant- 
appellee virtually conceded that the merchandise is an edible prepara- 
tion but denied plaintiff’s allegations that the CRDSM does not 
require a license and that it is classifiable under TSUS not as an 
article of milk. 

The Customs Court held that plaintiff failed to establish that the 
merchandise is not an article of milk subject to license and import 
restrictions pursuant to section 22 of the Agricultural Adjustment 
Act as provided for in TSUS Appendix, part 3. Plaintiff’s action com- 
plaining of the customs decision refusing to release the CRDSM for 
consumption in the United States without a license was dismissed. 

It is claimed that the Customs Court erred in holding that the 
CRDSM is an article of milk, classifiable under TSUS item 115.50 or 
118.30; in holding that customs officials properly refused to permit the 
entry of the merchandise because no license from the Secretary of 
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Agriculture under TSUS Appendix, part 3, headnote 3(a) (i), and 
item 950.02 or 950.11, was produced; and in failing to hold that the 
merchandise offered for importation is properly classifiable under item 
182.95, and is admissible without any license. 


AprgaL 74-28.—Ditbro Pearl Co., Inc. v. United States—Cua1n 
Beits—JEWELRY AND Orner ArtIcLEs oF PrrsonaL ADoRN- 
MENT—CHAIN AND CHAaiIns—ALUMINUM ARTICLES—EsTABLISHED 
AND Unirorm Pracrice—TSUS. Appeal from C.D. 4497 (re- 
hearing denied C.D. 4502). 


In this case, assorted styled so-called chain belts, in chief value of 
aluminum, of a decorative style worn by women around the waist or 
hips, were held properly dutiable as assessed at 38 percent ad valorem 
under item 740.38, Tariff Schedules of the United States, as jewelry 
and other objects of personal adornment. Plaintiff-appellant claimed 
that the merchandise was properly dutiable alternatively at 13 percent 
under item 652.38 as chain and chains or at 13 percent under item 
657.40 as articles of aluminum. Plaintiff contended that the chain belts 
should have been classified under item 652.38 because of an established 
and uniform practice in effect at the time of importation under which 
ladies’ aluminum belts consisting of a length of aluminum chain with 
a small brass hook attached to one end of each length were classified 
under item 652.38 and which established and uniform practice had not 
been changed as provided by section 315, Tariff Act of 1930, as 
amended. 

It is claimed that the Customs Court erred in finding and holding 
the chain belts classifiable under item 740.38, supra; in failing to hold 
and decide that the chain belts are properly dutiable under item 652.8, 
supra, or under item 657.40, supra; in failing to hold and decide that 
appellant has established an established and uniform practice, within 
the meaning of section 315(d), supra; in failing to follow the rule of 
decision in Asiatic Petroleum Corp. v. United States, 50 CCPA 20, 
C.A.D. 1029 (1971) ; in failing to hold and decide that T.D. 68-77 (3) 
is evidence of an established and uniform practice under which the 
chain belts in dispute were previously classified under item 652.38 ; and 
in failing to hold and decide that T.D. 66-125 constitutes a recognition 
by the Government that Bureau rulings such as T.D. 68-77(3) are 
primary evidence of an established and uniform practice; and in deny- 
ing appellant’s motion for rehearing. 





Tariff Commission Notice 
Investigations by the United States Tariff Commission 
DEPARTMENT OF THE Treasury, May 21, 1974. 
The appended notice relating to investigations by the United 


States Tariff Commission ‘is published for the information of Customs 
Officers and others concerned. 


Vernon D. Acreg, 
Commissioner of Customs. 
[337-L-58] 
VARIABLE DISPLACEMENT FLOWER HOLDERS 


Notice of dismissal of preliminary inquiry 


On the basis of the submissions made to the Commission by inter- 
ested parties and for other reasons, the Tariff Commission on May 16, 
1974, dismissed preliminary inquiry 337-L-58, without prejudice. 
Notice of the receipt of the complaint was published in the Federal 
Register of March 5, 1973 (38 F.R. 5955). 

By order of the Commission : 


Kennetu R. Mason, 
Secretary. 
Issued May 21, 1974. 
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US. Customs Service 


Foreign currencies: 
Rates which varied by 5 per centum or more from the quarterly rates 
published in T.D. 74-124; various countries, during the period 
May 8 through 10, 1974 


Court of Customs and Patent Appeals 


Reynolds Trading Corp., et al. v. The United States, CA 74-1 
T. H. Gonzales, A/C Florafil, S8.A., et al. v. The United States, CA 74-2 
United Silver & Cutlery Co., et al. v. The United States, CA 74-3 
The Akron, et al. v. The United States, CA 74-4 
Edward Hyman, Co., et al. v. The United States, CA 74-5 
Gamble Import Corp., et al. v. The United States, CA 74-6: 
Actions on October 1970; rehearing denied 
Wilhelm A. Maas d.b.a. Mans Trading Co., et al. v. The United States, 
CA 74-11 
Air-Sea Forwarders, Inc. et al. v. The United States, CA 74-12: 
Actions on October 1970; rehearing denied 


C.A.D. No. 


Customs Court 


Appeals to U.S. Court of Customs and Patent Appeals (p. 35) ; appeals: 
74-27—Calcium dried skim milk; articles of milk; edible preparations; 
TSUS 
74-28—Ohain belts; jewelry and other articles of personal adornment; 
chain and chains; aluminum articles; established and uniform practice; 
TSUS 
Apparel, women’s wearing; articles not specially provided for, in chief value of 
beads, C.D. 4541 
Articles not specially provided for, in chief value of beads; apparel, women’s 
wearing, C.D. 4541 


Bars, sissy ;,parts of: 
Furniture designed for motor vehicle use, C.D. 4542 
Motorcycles, C.D. 4542 
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Construction : 

Tariff Schedules of the United States: 
General Headnotes and Rules of Interpretation, Rule 10(h), C.D, 4541 
Item 382.02, C.D. 4541 
Item 382.04, C.D. 4541 
Item 386.08, C.D. 4541 
Item 657.20, C.D. 4542 
Item 692.55, C.D. 4542 
Ttem 727.06, C.D. 4542 
Item 741.50, C.D. 4541 
Schedule 3, headnote 3, C.D. 4541 

Wearing apparel, O.D. 4541 


Furniture designed for motor vehicle use, parts of; motorcycles, parts of, C.D. 
4542 


Iron or steel, other articles of ; sissy bars, C.D. 4542 


Judgment in appealed case (p. 35) ; appeal: 
5538—Female dairy cattle (“Heifers”)—cattle, other; cows imported for 
dairy purposes; TSUS 


Legislative history : 
Tariff Classification Study, 1960: 
Explanatory and Background Materials, schedule 3, O.D. 4541 
Submitting Report, C.D. 4541 
Wearing apparel, C.D. 4541 


Motorcycles, parts of; furniture designed for motor vehicle use, parts of, C.D. 
4542 


Parts of: 
Furniture designed for motor vehicle use ; bars, sissy, C.D. 4542 
Motorcycles ; bars, sissy, C.D. 4542 


Sissy bars ; iron or steel, other articles of, C.D. 4542 
Textile articles, not specially provided for; women’s wearing apparel, C.D. 4541 
Unfinished parts of garments ; wearing apparel, C.D. 4541 


Wearing apparel: 

Construction, O.D. 4541 

Legislative history, C.D. 4541 

Unfinished parts of garments, C.D. 4541 

Women’s wearing apparel, ornamented, C.D. 4541 
Women’s wearing apparel : 

Ornamented ; wearing apparel, C.D. 4541 

Textile articles, not specially provided for, O.D. 4541 


Tariff Commission Notice 


Variable displacement flower holders; notice of dismissal of preliminary in- 
quiry ; p. 37. 
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